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Abstract
European health markets are undergoing transformation in the
aftermath of the deregulation, liberalisation and privatisation of institutions of general public interest. A health care system is characterised
by complex structures and a functioning interaction between the actors and institutions, which are reﬂected in the health care structures.
Privatisation of public hospitals is altering the role of government
in healthcare. This article underlines the importance, analysing such
decision with the principles of law and economics. In this case, the
application of economic theory of law on the European integration
means to seek for justiﬁcations for a common European «health market» and to analyse the role of the European Union on national health
systems. This proposal is not about whether, according to the German
Federal Constitutional Court’s ruling on the Treaty of Lisbon, German
principles of government are affected inadmissible, particularly in the
social state principle. It is about whether the use of social state principle of German coinage is suitable to identify limitations and liberties
in the European integration process. This paper attempts to analyse
the explanation of social and legal norms based on economic patterns
of interpretation in order to investigate changes to the healthcare mandate in the European healthcare sector and their consequences for
national government activity.

Ein Gesundheitswesen ist durch komplexe Strukturen und ein funktionierendes Zusammenwirken der beteiligten Akteure und Institutionen charakterisiert, welche sich in den Versorgungsstrukturen
niederschlagen. Privatisierungen öffentlicher Krankenhäuser verändern dabei die Rolle des Staates im Gesundheitswesen. Dieser Aufsatz
unterstreicht die Bedeutung der Überprüfung solcher Entscheidungen
anhand der Rechtsökonomik. Die Anwendung der ökonomischen
Theorie des Rechts auf den europäischen Integrationsprozess bedeutet
hier, nach Rechtfertigungen für einen gemeinsamen europäischen
„Gesundheitsmarkt“ zu suchen und die Rolle der Europäischen Union
im Hinblick auf die nationalen Gesundheitssysteme zu konkretisieren.
Mit der Rechtsökonomik wird nicht untersucht, ob nach dem Urteil
des Bundesverfassungsgerichts der Vertrag von Lissabon in deutsche
Staatsprinzipien, insbesondere das Sozialstaatsprinzips unzulässig
eingreift. Es geht darum, ob die Anwendung des Sozialstaatsprinzips
deutscher Prägung geeignet ist, Grenzen und Freiheiten im europäischen Integrationsprozess aufzuzeigen. Gegenstand des Aufsatzes ist
die Anwendung ökonomischer Instrumentarien zur Analyse sozialer
und rechtlicher Normen, um Veränderungen im Gesundheitswesen
mit Blick auf einen im Entstehen begriffenen Versorgungsauftrag der
europäischen Union im Gesundheitswesen mit seinen Auswirkungen
auf die nationalen Systeme zu untersuchen.
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Zusammenfassung
Europäische Gesundheitsmärkte sind im Umbruch als Folge von
Deregulierung, Liberalisierung und Privatisierung von Einrichtungen
des allgemeinen öffentlichen Interesses.

n the aftermath of the deregulation, liberalisation and privatisation of institutions of general public interest the healthcare
markets of member states of the European Union (EU) are
undergoing transformation (Janoska 2009, On the implications for the hospital management, see Braun von Reinersdorff
(2007)). The change from a state that provides services to a state
that ensures the provision of services from others, represents
a paradigm shift that is tantamount to «slimming the state»
(Janoska 2009). In his special report on the future of the state
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«The Economist» (2011) recently pointed out: «How to slim
the state will become the great political issue of our times». 1
The question is whether and to what extent the state is losing
its inﬂuence on the health structures. In this speciﬁc market
segment, the state provision of services can only be transferred
to other institutions if it is guaranteed that these institutions
are providing health services as good or better. The failure of
the market will bring the state to take the power back on and
ensure supply of health care goods and services. The transformation to a guarantor state inevitably leads to the question
whether this transformation process creates a mandatory of
the European Union to build a framework in which member
states comply with the service mandate towards their own
citizens in the area of health under changed conditions. If (partial) transfers of public service to private actors in the hospital
sector are allowed, it is not far to the problem that this transference leads also to a transition into EU competence(Janoska
2009). Indeed, looking at services of general interest according to the Protocol No. 26 of the Treaty on European Union
and the Treaty on the Functioning of the European Union as
key element in the European social policy, 2 there is already a
responsibility of the EU (Eichenhofer 2010) and, actually becomes stronger the more it includes an increased privatisation
of social security organisations (Chwaszcza 2008). In other
words, a separate order of the EU gains strength to an extent
where the national organisation of social security systems will
lose some of their legitimacy (Chwaszcza 2008), especially in
case of the withdrawal of member states from public service
structures.
The issue of safeguarding social beneﬁts is closely linked
to the question of which duties the state in health care and
whether that deﬁnition was codiﬁed in the constitutions of
the member states (Janoska 2009). In Germany the social state
principle is understood as a creative mandate for lawmakers
authorising and obliging them to shape and inﬂuence society in the interest of social justice (Kingreen 2003; Hantrais
2007; Heinig 2008). The mandate is derived from the social
state principle and is subject to two reservations: the reservation of «what is feasible» and the reservation of «what is
desired». The reservation of «what is feasible» may be described in greater detail with «what is ﬁnancially feasible». It
stands for the speciﬁc question of whether the privatisation
process can be measured by economic efﬁciency. Instead, the
reservation of «the desired» will be effective when it comes
to the examination of the legislative creative scope in the exercise of the mandate («will to act»; Kingreen 2003; Heinig
2008; Janoska & Thöni 2009). Contrarily, it is hardly compatible with the closed structure of a social «preservation of the
status quo» in the healthcare system (Janoska 2009). The openness and the dynamics of such a principle can be used as a
stimulus for creating a common European healthcare market (Janoska 2009). The comparison with how other member
states address the problem of ensuring health care, allows the
1

The future of the state, Taming Leviathan. In: The Economist, vol. 398
no. 8725, London: The Economist Newspaper Limited
2 Treaty on the European Union and Treaty on the Functioning of the European Union (Protocol No. 26), Ofﬁcial Journal of the EU, C83, Volume
52, 2010, (p 308)
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member state in turn, an orientation on the general European
development with a view to exhausting the potential of the
national healthcare system on a long-term basis (Janoska 2009).
The social state principle also provides the opportunity to
deal with the constitutional principles in social, health and
other policies of the EU (Janoska 2009). Important changes in
various policies of the member states are caused by emergence
of a sovereign supranational entity. An increase of freedom
determines the ongoing process of political and legal transformation more than previous historical events. Concepts such as
subsidiarity, decentralisation and regionalisation are not only
used to justify the existence and autonomy of local units in a
larger alliance. Rather, with regard to the convergence of different political systems and different geographic entities also the
instruments of legal harmonisation and uniﬁcation have been
established (Carbonara & Parisi 2008). This paper attempts to
analyse the explanation of social and legal norms based on economic patterns of interpretation in order to investigate changes
to the healthcare mandate in the European welfare and healthcare sector and their consequences for national government
activity.
BACKGROUND
Through creation of new, uniform law, Europe has a systembuilding effect in many ﬁelds of law. At the same time, the
European Single Market leads to increased social interactions
of Europeans among each other. These interactions are inﬂuenced by legal norms and the respective cultural norms
systems. The fact that such legal and social norms must comply
with norms and standards in other European member states
gives rise almost automatically to questions about their compatibility, stability and evaluation, which have to be answered
within the context of European integration. The underlying
argument is that member states in an expanded community
continue to differ in their policy responses to common social
problems in healthcare systems while being increasingly constrained by EU law and EU regulation (Dienel & Overkämping
2010). These constraints refer on economic regulation, social
regulation, competition law and the legal system. Regulation
exists to inﬂuence industry, organisations, and individuals to
modify their behaviour, to gain compliance with the law, and
ultimately, to achieve desired outcomes (Veljanovski 2010b).
Yet it operates in a world where the law is imperfect, enforcement and compliance costly, resources limited, and the
regulator has discretion. Regulation has two other features – it
generates winners and losers; and its creation and enforcement
are the outcome of political and legal processes (Morlok 1998;
Bizer 2002; Veljanovski 2010b). The underlying choice is rarely
between a free market and public regulation: «It is between
two methods of public control – the common law system of
privately enforced rights and the administrative system of direct public control - and should depend on a weighing of their
strengths and weakness in particular contexts» (Posner 2007,
p. 389).
Economic regulation assumes that there are no overtly economic issues affecting ﬁrm performance, industry structure,
pricing, investment, outputs and so on. Indeed is economic
regulation concerned with the principles and techniques for
regulating a utility which does not face effective competition
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(Veljanovski 2010a). Social regulation embraces health and
safety, environmental, anti-discrimination and other laws. This
category of regulation does not have overt economic objectives
but does have economic effects, costs, and beneﬁts. These permit to evaluate the economic impact and the desirability of
speciﬁc approaches to social regulation (Veljanovski 2010a).
The legal system with its rules, procedures, and enforcements
provides an important backdrop to regulatory laws, and can
often determine their effectiveness and legitimacy. Economists
typically deal with this area in the ﬁeld called economic analysis of law which looks, for instance, at the economics of
contract and property laws, and especially at the basic legal
institutions of a society (Veljanovski 2010a).
Already in connection with the Single market plans the EU
tried hard to develop an independent socio-political agenda
and to set priorities within this frame. This agenda has become
more concrete in the direction of central social-juridical proposed reforms of numerous member states. Started in 2000 the
Lisbon process should develop the EU within decade to the
advanced area of a knowledge-based economy. In particular
with this process the EU seemed to be the actress of a global
social-economic policy which took care of the integration of
its economy, to social-political and occupation-political elements. In this context the social politics experienced a strong
revaluation (Hantrais 2007). Thus, the efforts to deepen the
social security are understood as a part of an economy and of
a labour-political and socio-political coordination process of
the social-economic governance. Only because of that the EU
commission can formulate that the common social values are
an authoritative component of the European identity, because
the European uniﬁcation process has rested from the outset on
these values (Eichenhofer 2010).
Besides, a key position came up for the Open Method of
Coordination (OMC). As a new non-legislative approach to
European governance it is characterised «by ﬂexibility, decentralized decision-making, nonbinding coordination, benchmarking, and policy-learning, and by procedural rather than
harmonization» (Majone 2008, p. 59). The European Council supported the instrument of the OMC in order to handle
some convergence of sensitive national policies, such as social
policy (Majone 2008). The aim is to modernize social protection systems (Dienel & Overkämping 2010). This aim contains
an instruction for the EU to provide a contemporary social
law with a guaranteed future, and how Eichenhofer (2010)
stressed, nothing less. The OMC stands for the attempt of
consensual and concerted coordination of the social policy of
member states. It reveals the necessary action areas and identiﬁes imperfections (Dienel & Overkämping 2010). The program
helps to develop a common understanding of social challenges
among the member states. It has promoted the spirit of cooperation and willingness to learn from the experiences of
other member states. It has created a new dynamic in the continuation and implementation of reforms and supports them
with knowledge of practical decision making that is characterized by openness, transparency and participation (Eichenhofer
2010).
For example, in Germany, the provision of hospital services
is set primarily by the Social Security Code (SGB), based on

Fig. 1: Correlation between the IMC and a comparison of health
systems. Adapted from Jaeckel & Spangenberg (2009, p. 41)

Article 20, paragraph 1 of the German Basic Law (GG). Social security is redistributive; it has to fulﬁl a basic function
that is directly dependent on the economic structural principles of market economy: social security has to enable people
to participate in the market exchange of goods and services,
if they - from socially laudable reasons - can not generate
income (Eichenhofer 2002). In addition, article 74 GG determines that the state regulates measures against dangerous
or communicable diseases, admission to medical and other
healthcare professionals and medical industry, and the right of
the pharmacy system and of the drugs, medical products, alternative means of narcotics and poisons (article 74, paragraph
1, paragraph 19 GG) and, as well, the economic hedging of
the hospitals and the regulation of hospitalisation rates (article
74, paragraph 1 paragraph 19a GG). The Bundesverfassungsgericht (German Federal Constitutional Court) arrived at the
decision on the Lisbon Treaty that it is only possible to interfere in the German legislation, if the principle of state (given
the so-called «eternal guarantee» of article 79, paragraph 3
GG) are not affected (Bundesverfassungsgericht 2009). This
raises the question therefore whether the OMC in this area is
contrary to the principles laid down in the Bundesverfassungsgericht’s ruling. The answer follows from the respective state
principle itself (Eriksen & Fossum 2010, especially here: the
social state principle). German law values people as humans
more than commodities; rather, the German society is organized in a way that the state is allowed to mediate between
the groups (Dau-Schmidt 2005). The Germans’ commitment
to human rights causes them to disdain express discussions of
the value of human life and the efﬁcient level of medical care
or regulation (Dau-Schmidt 2005). In this case, the principle of
social state may be affected by European integration. Instead,
the paper examines the question whether the reservations of
the «desired» and the «feasible» in the social state principle
have found a counterpart in the economic theory of law. In
particular, the question should be whether the German social
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state principal in conjunction with the principles of economic
theory of law is suitable to state the OMC more precisely in
the light of the Treaty of Lisbon. Then, the social state principle may fail as an object of an intervention on the part of
European integration efforts, because it is already the basis of
understanding in the process of the OMC.

METHODS
The methods of law and economics refer to the methods of
economics. On the theoretical basis of the neo-classical theory,
the basic idea of law and economics is that law should facilitate
an increase in social wealth creation through the operation
of efﬁcient market relations, and that welfare is maximised
efﬁciently the more state interventions and regulation can
be minimised (Head & Mann 2009). The economic approach
operates at two different levels. More precisely, one has to
differentiate between normative and positive theories (Posner
2007, p. 24).
Normative theories try to derive a model of ideal regulation
of the market from economic perspective to form thereby the
basic conditions of the market. These theories are based on the
basic draughts of economic efﬁciency and the market failure.
They deliver the economic basis for the «theory of the public
interest» (Veljanovski 2010a). The positive analysis is an «attempt to explain legal rules and outcomes as they are rather
than to change them to make them better» (Posner 2007). The
positive results of the economic analysis of law, particularly
the forecasts, open discussion about what and how law should
be, especially how it is to be understood, because people react
differently to different rules (Bizer & Führ 2002). Using statistical and cost-beneﬁt analyses explains the positive theory
of the nature and evolution of the law, the regulation and its
inﬂuence on resource allocation through markets (Veljanovski
2010a). On the other hand the normative economic analysis
provides policy proposals and is able to assess social politics. To make recommendations on the desirability of different
results, it is ﬁrst necessary to deﬁne the framework. In the
economic analysis of law the frame is given by «the efﬁciency»
which is here understood synonymous with the maximisation
of social welfare (Schäfer & Ott 2005).
Rational Choice Theory

Human choice is analysed from the position of economics.
For it, rational choice theory builds the core. Rational choice
theory’s basic idea insists that human behaviour can be analysed, as if people strive to maximise their expected use (Pacces
& Visscher 2011). Rational behaviour characterises most economic models as a key assumption. As the personiﬁcation of
the rational choice approach the so called homo oeconomicus
(Gröschner 1998, Eidenmuller2005, Schäfer & Ott 2005) behaves rationally when his decisions are aimed to maximise
his welfare (or utility or well-being Salzberger 2008). Homo
oeconomicus is regarded as a universal model of behaviour, on
the basis of which human behaviour in all areas of life can
be described and analysed. It stands for the assumption that
enterprises and households act rationally and aim at maximizing their proﬁt or beneﬁt respectively. Actors are clear about

16

the objectives pursued and they can formulate the objectives
in operational form. They use the available scarce resources
in a way to obtain the highest possible level of achievement,
i.e. that human behaviour is directed to maximise self-wealth
(Salzberger 2008). Homo oeconomicus’ empirical relevance is controversial. It is pointed out that human behaviour is strongly
guided by standards and reﬂexes rather than rational consideration (Eidenmüller 2005). However, the criticism that the
homo oeconomicus is «unpsychological» was not without opposition (Pacces & Visscher 2011, p. 101: «Behavioural law
and economics points out a number of individual biases in
decision-making.»). Special attention deserves the fact that
social norms are integrated as restrictions to act in the model
of homo oeconomicus. In addition, a social norm can be seen as a
preference-building date that is taken as a given non-economic
item. Rather, it is to explain «average» human behaviour and
make prognoses. Economic theory is always interested in the
behaviour of groups of individuals. As a counterpart to the
model of rational choice models of «bounded» rationality have
been developed. In contrast to the mainstream of the models
of rational choice, here, individuals are seen as less informed
and with less capacity to process problems (Posner 2007).
Nevertheless, a signiﬁcant advantage of the model of rational behaviour is in its well-deﬁned concept. This can not
be said of the construct of irrationality. The mere absence of
rationality is not an applicable model of human behaviour.
While the world is changing very vibrant, diverse and therefore difﬁcult to predict, the concept of bounded rationality is
often said to have a certain vagueness and lack of operability.
Moreover, the boundaries between full and «bounded» rationality are ﬂowing, if one considers, that the fact that a decision
maker is not fully informed does not contradict the rationality
assumption.
This argument can be based not only on the problem of incomplete information but also to a lack of capacity or lack of
problem processing capabilities. However, if a participant in
the market (homo economicus) is not satisﬁed with his capacities,
he will try to solve this problem (for instance, in improving his
education) through investment, of course, due to technological
restrictions. As usual for investment, this is a risky endeavour.
The extent of the limited nature of the problem of processing
capacity would appear in this perspective as a result of a decision (under uncertainty) about the extent of investment in
human capital. In this respect the boundedness, as deﬁned
above, seems to be only conditionally suitable as a criticism
of the character of rational behaviour. Salzberger (2008, p. 33)
points out, that «. . . the major reason for pre-assuming individual self-wealth maximizing behavior is the simplicity of
modeling and applying advanced techniques of analysis, combined with the ideological belief in wealth maximization as
the desirable prime collective goal». Nevertheless, for recommendations that are derived from the model of rational choice,
one should always keep in mind that they imply the assumption of rational behaviour of the decision makers. It should
always be asked whether there is evidence that this assumption is to a particular degree inappropriate. Accordingly, the
economic analysis of law is based on this approach. Law and
economics can be deﬁned as an application of the rationality
principle to the law. Based on the model of an individual which
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is rational, comprehensively informed and guided by stable
preferences of its own, economic analysis of law determines
the consequences triggered by legal norms in legal reality (Eidenmüller 2005; Schäfer & Ott 2005). In short, people respond
rationally and with self-interest («utility») to legal rules and
legal standards. This model of behaviour is a positive model,
not a normative (Eidenmüller 2005; Posner 2007). In this regard, a rational decision contains three elements. First, the
actor chooses the option that ﬁts the best to all of his preferences (in his view and under given expectations). Secondly,
his expectations must rest on the available information. And
thirdly, he collects an optimal amount of information (neither
too much nor too little). In short, it is believed, that actors want
to increase their expected utility. These beneﬁts will depend
on opportunities arising from the relevant income. The maximisation of the expected utility is one limitation of many, such
as income, time, and especially the cognitive ability of actors
(Pacces & Visscher 2011). According to the rational principle, it
is further assumed that actors have transitive preferences and
that the preferences of an actor are stable and constant for the
period of analysis (Pacces & Visscher 2011).
The rational choice approach introduces the principles of
the methodological individualism, subordinating that the fundamental unit of the analysis can be only the individual action.
Therefore, collective phenomena and social interactions can
be understood conceptual also as decisions of individuals
(Schäfer & Ott 2005). Furthermore, the rational choice theory assumes the existence of markets which press towards a
(general) equilibrium. Prices and other market instruments
allocate the scarce resources. Referred to law and economics,
one can say that legal rules often make implicitly prices of
different behaviour patterns (Cooter & Ulen 2008). Economists
assume that the increase of a price of a good or a service leads
(ceteris paribus) to a decrease of the demand for this good or
service. One can apply this idea to the implicit legal prices,
while supposing that illegal behaviour decreases if the legal
prices (sanctions) rise (Cooter & Ulen 2008).
The rational choice theory is outcome-oriented. To achieve
an aim, the actor will take the necessary measures. On the
contrary, the social norm theory is act-oriented. That means
people act in a certain manner because they agree with the
social norms. Rational choice theory assumes that aims and
measures are independent of each other. It does not claim to
be able to predict all reactions of all people in all situations.
The economic analysis of law concerns predictions about the
effects of legal rules, because individuals follow their own
beneﬁt unaffected by moral categories of duty (Schäfer & Ott
2005). This methodological individualism is purely intended as
a scientiﬁc tool and assumes that the preferences of individuals are relevant, which are given and should not be corrected
(Hansjürgens 2002; Schäfer & Ott 2005). It sees the rational and
egoistic person acting as the basis for the understanding of
rules and institutions. It assumes that organisations are only
capable of fulﬁlling their tasks if they are designed so that the
persons acting in them can reach their personal advantage,
while pursuing the tasks of the organisation (Schäfer & Ott
2005). Rather, from the view of the methodological individualism
the object of consideration is not behaviour of systems or institutions, but only the behaviour in institutions (Schäfer & Ott

2005). It follows immediately, that the positive economic analysis of rational behaviour in institutions leads to the possibility
of an economically rational design for institutions.
Efﬁciency as a normative program

The economic analysis of law is a teleological theory. As a
teleological theory, the ﬁnal outcome is in the focus of attention (Eidenmüller 2005). In other words, the point is that a
certain goal is reached. The question how this happens is secondary. Law should be designed, as if it always leads to an
economically desirable, i.e. «efﬁcient» outcome.
The economic analysis of law demonstrates, ﬁrstly, that
economic efﬁciency is a desirable goal and tries to justify the
economic goal of efﬁciency directly. Secondly, the economic
analysis of law criticises competing goals of legal policy, in
order to justify the aim of economic efﬁciency indirectly. Here,
the economic theory of law deals especially with demands for
distributive justice (Bizer 2002).
Efﬁciency means that the members of a society allocate their
initial resources so that they achieve the highest possible level
of utility (Schäfer & Ott 2005). In the centre of the normative
approach stand the drafts of the efﬁciency and the market.
Resources, goods and services using the best production technology in line with the individual willingness to pay are to be
allocated through the market. Then, there is an efﬁcient outcome in the market today (Veljanovski 2010a). Apparently, in
terms of allocative efﬁciency, the system of market exchanges
and the self-regulatory forces of the market work well (Stilwell
2006). Regularly two efﬁciency criteria are used to the measurement of the allocation effect in the market. It concerns the
Pareto criterion and the complementary Kaldor/Hicks criterion.
According to Pareto an efﬁcient outcome exists if the beneﬁts
for a person can not be improved without having to involve a
utility loss to another person. Then the allocation of resources
through a market transaction is Pareto superior, if the outcome
is better than before the transaction, and therefore called the
Pareto-superior choice (Posner 2007). A Pareto superior transaction is one that makes at least one person better off and no
one worse off (Posner 2007; Stilwell 2006). The idea behind it
is that it is ineffective and wasteful not to carry out a change
which makes somebody better off but nobody worse off. Such
a change is called Pareto improvement. If a transaction makes
anyone better off, «the criterion of Pareto superior is unanimity of all affected persons» (Posner 2007). Hence, a situation is
Pareto efﬁcient if all market participants beneﬁt from the transaction and no one suffers a disadvantage by a re-allocation of
resources, goods, assets or the change of the legal basic conditions. Comparisons of utility are avoided with the requirement
that no one is disadvantaged. An evaluation is seen as a comparison of utility, when it deals with whether the losses of
one person are compensated by the losses of another person
(Veljanovski 2010a). Pareto optimal, however, is a state with an
efﬁcient outcome in which there are no further Pareto improvements. Which in turn is based on the assumption that free and
rational people will not participate in a market exchange, if
they can not both beneﬁt from such a transaction. That is, if
the market transaction will not lead to an improvement in the
Pareto sense (Head & Mann 2009).
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Main application of the Pareto criterion is the market mechanism. This works «ideal» if it leads to an equilibrium in which
the status of any market participant can only be improved
simultaneously when the position of another participant is
deteriorated. Which speciﬁc equilibrium is reached depends
on economic resources which the participants had to begin
with. Besides, any balance can be achieved, depending on how
the initial position, the status quo, is modiﬁed (Eidenmüller
2005; Posner 2007; Cooter & Ulen 2008; Schäfer & Ott 2005).
The Pareto criterion is based on two complementary value
judgments. On the one hand, the individual can best decide
about his welfare needs. On the other hand, the welfare of a
society depends on the well-being of its single members and
encloses this (Veljanovski 2010a). In terms of a policy change
a difﬁculty of the Pareto criterion can be seen already in the
restriction that nobody should be disadvantaged. Even the
most trivial change in policy creates winners and losers as
a logical way out of this dilemma appears a compensation
option, i.e. to impose the winners to compensate the losers.
In a strict application of the Pareto criterion, therefore, a political change could be performed only in the rarest cases (Erlei
et al. 2007). To avoid these difﬁculties, the Kaldor/Hicks criterion
complements the Pareto criterion - also known as wealth maximisation or allocative efﬁciency. Compared with the Pareto
criterion, the Kaldor / Hicks criterion is extended, since ordinal
utility measurement is used instead of cardinal utility measurement (Erlei et al. 2007). Straight from the Kaldor-Hicks
compensation criterion derive other decision rules as Posner’s
auction rule, the wealth maximisation principle and the cost-beneﬁt
analysis. A policy is efﬁcient in this sense, if those who beneﬁt
from it compensate those who suffer a disadvantage, in principle (Schäfer & Ott 2005). In other words, a cost-beneﬁt analysis
is employed to determine whether the so-called gains exceed
the losses of a policy with whom they may arise.
In this manner the Kaldor/Hicks criterion separates efﬁciency
from difﬁcult uncertain distribution problems, e.g., of social
services (Veljanovski 2010a). Furthermore, for the Kaldor/Hicks
criterion is sufﬁcient the mere option of compensation. It does
not depend on actual compensation (Schäfer & Ott 2005). If
only a possible compensation is enough to recommend reforms, the mere possibility of compensation will not receive
the consent of those who have been harmed. Up to this point,
if an institutional arrangement should be made, one returns to
the Pareto criterion (Erlei et al. 2007). To sum up so far, it can be
said that the criterion of efﬁciency – no matter what deﬁnition
– is a crucial measure to evaluate social decision-making and
to design them legally.
Economic Analysis of Constitutional Law

Based on the Pareto criterion, with the Buchanan consent criterion it can be distinguished between actions and results that
take place within certain rules or systems of rules (Brennan
& Buchanan 1993). Only those social outcomes are feasible,
leading in a speciﬁc institutional arrangement to equilibrium.
For this reason, it does not matter to examine the entirety of all
possible ﬁnal states of society, and then select the ideal state
to satisfy some external normative criterion. Rather, it is seen
that institutional arrangements to assess the totality of feasible
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ﬁnal states no less than the basic physical constraints impose
limits the amount of attainable goods (Brennan & Buchanan
1993).
The fact that political decisions are actually made in the
context of economic interests, does not mean simultaneously,
that the analysis of the impact of exogenous economic policy
would be uninteresting. Such analysis is necessary, as a basis
for any discussion on economic policy. It serves in a politicaleconomic analysis to identify the interests of the actors. At
length, normative analysis provides the guidelines, which can
be used in the design of a constitution. In formal terms actually
fall together, the analysis of the optimal constitution and the
analysis of the optimal economic policies by a benevolent state
as long as both take care of the impact of rules (Grüner 2008).
Therefore, individual policy measures are recommended if
they are supported by rules (i.e. institutions) to which individuals agree in principle (implicitly or explicitly). For rules
and changes of rules a general consent can be assumed, if they
are not contrary to superior law, or, rather, if the rules and
amendments are consistent with the constitution (Erlei et al.
2007).
To evaluate certain rules and the measures based on them it
will be always important to focus on the adoption of the constitutional consensus and the compliance with constitutional
law. A central role for the justiﬁcation of rules is the voluntary
consent of all members of society, which ﬁnds its expression in
the social contract or constitution (Morlok 1998). Van Aaken
(2008, p. 658) points out: «Laws, and other state measures, are
evaluated and validated by their constitutionality» and « [. . . ] economic analysis still makes sense when constitutional principles are
accepted as the goals to be pursued or principle to be adhered to instead of taking economic efﬁciency as the only goal.» The common
element is the consent of the individuals on the constitution
and not the individual action or the ﬁnal state caused by them.
The presumed consent also depends on the facts, which likely
arise from the change in the rules for the involved people. In
order to avoid strategic behaviour, multiple results and its
consequences are grasped, but no single ﬁnal state.
From here on, the evaluation of the rules of a political order
must be based on the compatibility with the constitution as
a crucial benchmark. Consequently, an individual will agree
to the change, when it is likely that at least in the medium or
long term, compared with the status quo, an improvement and
no deterioration is expected. Therefore, the application of the
Buchanan consent criterion ultimately means the application of
the Pareto criterion to institutions (Erlei et al. 2007).
Approaches of the New Institutional Economics

The new institutional economics does not deal only with the
economic institutions, but also with economic behaviour and
economic design of institutions. Economists generally refer
to the functional area of the society, which deals with the
production and the market related exchange of goods and services. Exchange relationships between sellers and buyers in the
market and exchange relations within enterprises, especially
private companies, are at the forefront of the institutional economic analysis. Institutions to regulate economic cooperation
would not be necessary if the individuals were entirely selfsufﬁcient. It has throughout history proved to be extremely
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Fig. 2: The ﬁve stepts of the Cost-Beneﬁt Anaylsis procedure. Adapted from Stilwell (2006, p. 202)
enhancing welfare to share both property and working with
others and to swap single or bundled rights (goods). According to the Coase theorem, goods are to be understood as a
bundle of property rights. Through this concept of differentiated goods can be emphasized that not only goods are
exchanged, but also individual rights. The advantage of sharing and exchange of property rights is primarily the possibility
of increased resource utilisation (Coase 1993). Other economic
actors can not only receive relative property rights, such as
the granting of usage, but the complete bundle of property
rights to full ownership as an absolute right of disposal. It
is exchanged for the claim of the purchase price. This can be
welfare-enhancing, possibly because the new owner knows
how to use resources more efﬁciently than the old. Only then
the change is worthwhile for both parties and it will come to a
contract.
The new institutional economics is mainly split into three
parts: The economic theory of property-rights, principal-agentrelations (agency costs, these are: «the costs to the principal
of obtaining faithful and effective performance by his agent»
Posner 2007, p. 420) and transaction cost theory («as costs of organising and successfully achieving a negotiated agreement» Head
& Mann 2009, p. 290). The property-rights approach examines the
effects of various legal positions available on the behaviour of
individuals. This involves the distribution of property rights.
The central question is here: How does it affect the behaviour
of rational and self-interested individuals, if they have certain
property rights, or not? In other words, individual behaviour
is channelled through the nature of the distribution of property
rights because it is deﬁned by a structure of incentives. For the
problem of motivation, of course, this approach offers the solution in a change of property rights (e.g. the transfer of public
ownership to private ownership). The property-rights approach
is concerned only partially with the coordination problem. It

is about how a change of certain property rights leads to a
change of incentives for the provision of services (Göbel 2002).
The principal-agent approach applies also to the motivation issue by asking how the rational and self-interested individuals
accomplish a fair exchange of property rights, if they do not
have the same goals, the knowledge or power. The main interest is thus the optimal contract under the assumption of
asymmetric information between principal and agent (Voigt
2009). The solution of the problems is then primarily in the
rational design of contracts. The contracts tend to be complete.
That means that they take all potential motivation problems
of the relationship in advance and into account through appropriate contractual arrangements for the payout structure.
After the transaction costs approach the market is not without
problems and for free, as envisaged by the neoclassical theory
in its assumptions. The use of the market caused costs (cost of
searching, planning costs, security costs, etc). The transaction
cost approach can cover all the problems of market exchange,
the coordination problem (supply and search problem) and the
problem of motivation (measurement and speciﬁcity problem
Medema & Zerbe 1999). However, the focus is more on the deployment problem than on the speciﬁcity problem. The main
idea is to assign speciﬁc types of transactions to appropriate
control and monitoring structures (market, hierarchy or hybrid forms). The structure alternatives are rather qualitatively
compared with the aim to eliminate waste.

Theory of Market Failure: The interplay between regulation, law,
and economics

A mechanism speciﬁes the rules under which a collective decision can be made in an economy. Therefore, one can interpret
the whole economic system as a complicated mechanism. The
market mechanism allocates the individuals property rights
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of the existing resources in the economy, leaving the further
allocation of goods to the contract negotiations between private individuals. The state’s role is limited to the provision of
courts which monitor the compliance of private contracts.
According to the neoclassical equilibrium theory, providers
and buyers of goods and services meet on the market. Transactions take place without transaction costs between many
fully informed buyers and sellers who can enter and exit the
market freely. The parties which value the most will receive
the entitlements. Actors are the accumulation of all costs and
beneﬁts that are caused by their behaviour, both for them and
for others. Activities will be undertaken only if social beneﬁts
are higher than the social costs. The price of the products is
equal to total production costs. Because consumers would buy
the product from a competitor, competition is forcing manufacturers to produce efﬁciently. Under these conditions, social
welfare is maximised. Welfare is the sum of consumer surplus
and producer surplus.
From a kind of an argumentum e contrario to all of assumption of full competition, the theory of market failure has been
derived. Full competition is only a theoretical construct. There
are a number of reasons that markets fail the aim of Pareto optimality. State interventions in the ﬁeld of resource allocation
are usually guided by the idea of market failure. The concept
of market failure leads, so to speak, to a normative theory
of regulation. State or collective interventions are economically necessary (but not sufﬁcient) justiﬁed by market failure
(Veljanovski 2010a). The state should ensure the supply if the
self-regulation of market forces no longer leads to the desired
allocation of resources (Erlei et al. 2007).
In the economic theory of law, law is analysed as an instrument to cope the negative consequences of such market
failures (Pacces & Visscher 2011), already as it is for the research of the regulatory impacts, to assess the effects of policy
design options. In reality there are four sources of market
failure: monopoly in its various forms (market power, competition law), the presence of negative externalities (regulation
law), the existence of public goods and imperfect information
(asymmetric information; Cooter & Ulen 2008; Veljanovski
2010a; Pacces & Visscher 2011). The failure of one or more
of the competitive preconditions on markets has as its consequence a reduction in welfare below that what is obtainable
from existing resources and technology, in the sense of a failure
to reach an optimal state in the sense of Pareto (Arrow 1963).
When the market fails to achieve an optimal state, the view is
proposed, society will, to some extent at least, recognize the
gap, and non-market social institutions will arise attempting
to bridge it (Arrow 1963).
State failure (non-market failure)

The approach of market failure implies that regulatory interventions in the market are for free and pursue the economic
efﬁciency as the sole objective (Veljanovski 2010a). In a society in which property rights are listed clearly and transaction
options are freely transferable, and, where best sources of information, optimal competition and coordination is such that
transaction costs are zero, the resource allocation is always
Pareto efﬁcient, irrespective of how the original legal structure,
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i.e. the original distribution of the rights of action looks like
(Medema & Zerbe 1999). The Coase theorem says that the relevant comparison cannot be made between the ideal market
and the ideal regulation, but between feasible, incomplete
and expensive markets and regulation (Veljanovski 2010a).
The essential point of the Coase theorem is that whenever the
transaction costs, i.e. the cost of information, coordination and
enforcement are greater than zero; the original allocation of
property rights has a signiﬁcant inﬂuence on society welfare
(efﬁciency). The higher the costs are the greater is the importance of the original legal order for the allocative efﬁciency.
Based on these considerations, one can analyze the effects
of different legal rules and proposals to justify and evaluate
(necessary) changes in legislation (Schäfer & Ott 2005). This is
exactly the objective of the economic theory of law.
This approach extended the framework to the so-called state
failure. In practice, regulation is expensive and generates its
own distortions and inefﬁciencies (Veljanovski 2010a). That
markets and regulation are costly, leads to further implications
(Medema & Zerbe 1999). First, economists (and others) have
given the occurrence and extent of market failure, excessive
attention. Markets often seem to fail just because the model of
the economist (or the standard statements of non-economists)
ignores the costs and efforts caused by participation in the market or by government intervention (Veljanovski 2010a). While
looking at the market failure, it is easy to see that transaction
costs initiate the self-regulating market forces. Consequence
of the theory of market failure was eventually a false sense
of dualism between market-oriented and non-market-related
activities. At the same time, some apparently non-market activities developed in response to the cost of participation in the
market. This means, the treatment of positive transaction costs
would help to explain otherwise inexplicable features of the
economy (Medema & Zerbe 1999). Until then, it was assumed
that law and institutions develop when the organisation of
economic activities are less costly. Indeed, this explains the existence of the ﬁrm. The company is seen as a nexus of contracts
and market-based non-hierarchical and administrative methods, which are aimed to replace direct exchange transactions
between market participants (Veljanovski 2010a). Veljanovski
(2010a, p. 23) ﬁnds in this connection, that the «ﬁrm thereby
replaces market transactions costs with the principal/agency
costs of internal administrative controls«. This distinction has
been transferred to the problem of regulation. Accordingly,
regulation is also subject of the economic analysis of contract
costs and transaction costs. Therefore, all attempts by the state
to correct the alleged or actual market failures are problematic.
The recommendation is rather to consider carefully whether
the intended state intervention really leads to a correction of
the market or simply replaces a source of inefﬁciency through
another. Government intervention in the events on the market
cost money and may dissolve from inefﬁciencies that exceed
by far to be corrected. Therefore, even in cases of market failure, a policy of «do nothing» can be better than a policy of
state intervention (Eidenmüller 2005). After all, law should
not only do everything necessary that the market for legal
rights (institutions) is functioning without frictions. If many
individuals are involved in a legal relationship, the transaction
costs will be so high that a negotiated settlement is impossible.
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The law aims to establish the result in which the parties
had agreed, if a proper market exchange would not be failed
because of high costs. Law is intended to simulate the market mechanism («mimic the market«; Eidenmüller 2005). This
means, for the case of prohibitively high transaction costs, the
economic analysis of law initially assigns those legal positions,
which would arise if the transaction costs were zero and the
market for rights would run smoothly (Schäfer & Ott 2005).
In summary, although state intervention is generally intended to remove market failures and imperfections, intervening can, in itself, cause more problems. «State failure» occurs
when intervention creates more inefﬁciency in the market and
can occur for the following reasons: First, politicians may intervene for political reasons rather than to remedy market failure;
secondly, regulatory capture occurs when a government organisation set up to monitor an industry or an business begins
to work in its interest, rather than those of society as a whole;
thirdly, imperfect information, i.e. just as managers and households lack perfect information, so does the government, and
this may mean that intervention is mistimed or inappropriate
because the government has misunderstood the nature of the
problem (Gillespie 2010).
Efﬁciency and equity

Markets and regulation each generate winners and losers. On
this basis, people, in their role of market participants and
in their role of citizens depend more on how the rules affect
their prosperity, than on how the rules affect others or society
in general. Moreover, there will be often different views on
fairness and acceptance of results of market and regulation.
It would be surprising if an economic theory of regulation,
particularly in their value as a normative theory would be able
to ignore these non-economic factors.
Also, for technical reasons, distribution problems are observed. This is due to the fact that efﬁcient market outcomes
are predestined ex ante by the distribution of income and different assets in society. In other words, there is an (insoluble)
interdependence between wealth distribution and economic
efﬁciency and market performance as well as taking account
to regulation (Veljanovski 2010a). Consequently, the normative theory includes distribution factors into the discussion.
In fact, many disciplines deal with this issue in view of the
constitution, the welfare state, social issues and an equitable
distribution of public ﬁnance and tax. From the perspective
of an economic theory of regulation, this seems decidedly
schizophrenic (Veljanovski 2010a). On the one hand, regulation
in terms of efﬁciency is assessed alone by the implicit assumption that redistribution can be achieved through direct market
transactions at its best. After the positive theories, politicians,
lobbyists and interest groups signiﬁcantly affect regulation.
These parties urge primarily on redistribution through assignment. The reason for the aversion of regulation is usually the
fact that state regulation is regarded merely as a blunt and
ineffective instrument to re-distribute income. State regulation affects prices and runs incentives of market participants
in its opposite. It therefore results in signiﬁcant power losses
and unintentional (i.e. including uncontrolled or unregulated)
effects on the market that often just harm those whom they
should beneﬁt.

Efﬁciency is better than inefﬁciency, but that’s not all. In a
competitive equilibrium, some individuals are very rich, while
others live in bitter poverty. A person may have skills that
are valued very highly, others do not. Competition may lead
to an efﬁcient economy with a very unequal distribution of
resources. In a competitive economy the law of supply determines how disposable income is split. It determines the wages
of workers and the return on the shareholders and thus the
income distribution. Knowing how the income distribution is
determined is important when it comes to the question, for
whom the goods are produced. While competitive markets
ensure economic efﬁciency – no one can be made better-off
without someone else is worse off – but they can also generate an income distribution that at least some people appear
morally repugnant. Left to themselves, markets can provide
an answer to the question, for whom the goods are produced
that does not appear acceptable.
That does not mean that the mechanism of competitive economy should be abandoned. At least not, under the condition
that applies to the basic assumptions, namely, fully informed,
rational market participants, who meet on perfectly competitive markets. Even if society as a whole wants a redistribution
of income, competition mechanism cannot be waived. Instead,
it is only necessary to redistribute the assets of the people
and leave the rest to the forces of competitive markets. Using an appropriate distribution of wealth, the economy can
achieve any desired distribution of income. State interventions
in the market place are often justiﬁed because they increase
equality. This is based on the widely held but incorrect view
that these measures, except on redistribution, have no further
consequences. Redistribution measures, such as changing the
relative prices interfere with the efﬁciency of an economy, however. Intervention in the economy to increase equality must
therefore be treated with caution. Under the assumptions of
the model of perfect competition, the only means of the state
to achieve an efﬁcient allocation of resources at the desired
income distribution is to re-distribute the initial assets. Thus,
one cannot rely only on the market mechanism, but any intervention in the market may actually lead to the fact that the
economy is not Pareto efﬁcient.
EXPECTED RESULTS
S OME F EATURES OF H EALTHCARE S YSTEMS IN E UROPE : The
reasons for opacity are the healthcare sectors themselves. Liberalisation and privatisation is often promoted and always
accompanied by major changes in the regulatory systems (Hermann et al. 2007). The focus of regulation has shifted from
governing the whole process to regulating particular aspects of
the of service provision (Hermann et al. 2007). In comparison
to Poland, Austria, the United Kingdom (UK), Belgium and
Sweden the strong tendency towards the full material privatisation of public hospitals contrasts in Germany clearly(Brandt
& Schulten 2008). Even so, liberalisation in European healthcare systems has taken the form of a general commercialisation.
A main result of rising ﬁnancial difﬁculties of present public owners is an increasing involvement of private (for-proﬁt
or non-for-proﬁt) actors in the provision of hospital services
(Hermann et al. 2007). In concrete terms, while there are in
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Germany an increasing number of sales of entire public hospitals to private for-proﬁt investors, in Sweden sales are still
an exception (Flecker et al. 2008). As in Belgium privatisation
is unfamiliar, in Austria the legal status of many hospitals
have changed, which is why hospitals now run under private
law. In the UK private involvement is focused on several public hospitals mergers with private not-for-proﬁt hospitals to
become private for-proﬁt conglomerates (Flecker et al. 2008).
All healthcare systems in Europe are stamped by regional
and local speciﬁcs and quirks. This is why the structural comparison and the confrontation of the efﬁciency in different
system develop difﬁcultly (Hantrais 2007). Yet, the common
characteristics of the values and structures for a compatibility
with a uniform EU health policy are given and can lead to an
«aggregation», i.e. to an autonomous healthcare mandate for
the EU.
The National Health Service in Great Britain with its efﬁciency can be seen as an important innovation mediator
and model for cooperation in the European care sector. Even
if its basic idea of a high-quality, free and efﬁcient healthcare under state directive and management can be seen as
an «attempt of squaring the circle», it is recognizable that the
emerging competition leads to competitive and performancebased remuneration systems (Weatherly 2009). Likewise Spain
supports the healthcare on a tax-ﬁnanced system. As a result
of declining birth rates and increasing life expectancy future
efforts will be directed to an efﬁcient, needs-based organisation and development of certain health areas. In the region of
Valencia the whole acute-medical care is already produced by
a private operator. Nevertheless, in Spain the highly innovative projects are not accompanied by administrative reform.
The Spanish health service is also in the change and the trend
seems given from public to private achievement production
(Reuter & Zippan 2009).
In the Netherlands and Germany the ﬁnancing of the
healthcare systems occurs predominantly from social security contributions. With the privatisation of the legal health
insurance the healthcare system of the Netherlands is valid
as especially innovative. The new insurance system is a system of private health insurance in a public setting with only
private health insurers (Dekker 2009). From a European perspective the social systems of the Netherlands and Germany
look related. Both countries have the same framework for their
healthcare systems, in principle (Van Rooij 2009). With a comparison of the changes in the hospital market of both countries
by privatisation becomes clear that in the Netherlands the
«demand» and in Germany the «supply» can be restructured.
With such a coalescence of both systems «under lab terms»
the market mechanism from demand and supply in a public
frame can develop. However, both member states have to be
contented with the role of the governors instead of the role
of the creators. Conditions for such a notional transnational
healthcare market would be a cooperation as well as competition between actors on the part of the supply and on the part
of the demand. Further more, it implies the strengthening of
patients’ position and competence as well as getting through
the problem of social utility, i.e. of the fragmentation of costs
and quality. Therefore, the health care provider have to devise an interest in quality (achievement incentives by ﬁnancial
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advantages) and the patients need to develop an interest in
efﬁciency (personal responsibility, also proactivity in ﬁnancial
interest; Caris 2009). Such a scenario would have effects across
the borders of two member states. In this case, the international market relations fall in the competence area of the EU.
Since the «four freedoms» are subject to the market, this simple
model appears as an application case of the European law and
requires the coordination by the EU, with its own healthcare
mandate.
Thus far, the «healthcare market» itself is characterised by
two particularities. It has dual character in transformation; i.e.
changes affect both the ﬁnancing side and the service side, i.e.
provision of healthcare services. And, it lacks the cyclical character of other industries, i.e. the demand for healthcare services
is independent of the economic situation and the economic
forecast (Papouschek & Böhlke 2008). In turn, the relationship
and the interdependency between these two sides must meet
the requirements of the social welfare state principle.
One can begin the conclusions with the concept «healthcare
mandate» looking at the legitimisation of the state and the
way how he perceives this constitutional order to provide
appropriate institutions. A mandate in healthcare policy for the
EU indicates that applying a perspective of law and economics
can bring us very close to the limits at which the approach is
applicable.
The starting point was the withdrawal of European member
states from services of public interest. When it comes to fulﬁlment of the healthcare mandate, the state is to be not so much
a beneﬁt-granting state but rather an activating, co-ordinating
and organizing allocative state which does not replace social
processes but rather promotes them through production and
enforcement of binding decisions. This can mean that the allocative responsibility in the production of a public good is
to be identiﬁed not only with reference to the task itself, but
exclusively through an analytic consideration of the function
assumed by the state (Kingreen 2003).
For this purpose, the classiﬁcation of public tasks in the
European healthcare sector is linked to the question of how
to protect social beneﬁts and services. To embed the idea of
a European social welfare state principle, the changing role
perception of the state is to be confronted with the limitation
and consideration reservations of desirability and feasibility,
and to attain the joint objective of generating compatibility
advantages the double beneﬁt is pointed out that economic
analysis of law has. Positive economic theory is able to determine the behaviour and the expectations of involved actors
and thus the social acceptance on the basis of the rationality
model. Normative economic analysis of law makes efﬁciency
and improvements in efﬁciency visible on different allocation
levels in the interest of supply security.
If one examines healthcare systems with direction for a uniform European healthcare market and according to the social
state principle, it is to be considered whether an efﬁcient supply situation (Pareto optimum) can adapt itself at healthcare
markets or whether state interventions become necessary on
the basis of market failure. Whereas the analysis whether an efﬁcient situation is desirable in general and socially or whether
state interventions become necessary to allow non-efﬁcient
citizens the market access can follow. Further, an answer has
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Fig. 3: Impact of European freedoms on healthcare. Adapted from Schölkopf & Philippi (2010, p. 206)

to be found whether the guarantee-state only borders dates for
marketing events or whether direct interventions in market
activities are wanted. Therefore, it is to be considered, that the
bipolar alignment between market and state in the healthcare
systems helps to decide if it is essential that the healthcare
sector orientates itself more towards the consumer or more
towards productivity. The qualiﬁcation to be found in this
tense situation of doctors, hospitals and health insurances as
agents of the citizens, does not change anything because these
institutions cannot have a mandate with a constitutional rank.
If there is an interest in cooperation between the state and
the private sector, so «secondary markets» can evolve, attention should be paid to constitutional guidelines and a clear
allocation of rights and duties in full transparency. Here, a
hybrid is gaining importance. In a Public Private Partnership
(PPP) public and private partners share functions, risks and
responsibilities for the best possible fulﬁllment of tasks. It offers the possibility of private capital and know-how involved
in the performance of public duties, and thus to relieve the
public administration (Haarländer et al. 2007). It must be noted
that PPP can only be an alternative to implementing long-term
investment programs, but by no means a panacea for solving
problems of public ﬁnance (Haarländer et al. 2007).
I NSTITUTIONAL S IMILARITIES BETWEEN L EGAL AND
H EALTHCARE M ARKETS : There is a special place for healthcare
in economic analysis, and there are, in fact, strong institutional
similarities between the legal and healthcare markets (cf. Arrow 1963). As indicated previously, interpretation of basic

principles means an optimisation problem. While rules are
applicable or not, constitutional principles must however be
understood in relation to real and legal restrictions. They also
apply, as they are, even if they are not «fully» satisﬁed. They
are standards that can be understood more or less, and therefore need to be complemented, as the principle of democracy
and the welfare state principle. They are also concepts that
need to be concretized in the discourse about the legal application so that the (common) basic ideas can be found (Van Aaken
2008). The implementation of this imperative is done with
the principle of proportionality (Fuhr & Gabriel 2002). It includes three principles: the principle of appropriateness, the
principle of necessity and the principle of proportionality in
the narrower sense. In terms of the social state principle, this
means:
T HE S OCIAL W ELFARE P RINCIPLE AND THE E CONOMIC
A NALYSIS OF L AW : Through creation of new, uniform law, Europe has a system-building effect in many ﬁeld of law. At the
same time, the European market leads to increased social interactions of Europeans among each other. These interactions are
inﬂuenced by legal norms and the respective cultural norms
systems. The fact that such legal and social norms must comply
with norms and standards in other European member states
gives rise almost automatically to questions about their compatibility, stability and evaluation, which have to be answered
within the context of European integration. The underlying
argument is that member states in an expanded community
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Fig. 4: Types of welfare state. Adapted from Schölkopf & Philippi (2010, p. 15ff).

continue to differ in their policy responses to common social problems in healthcare systems while being increasingly
constrained by EU law.
«T HE R ESERVATION OF W HAT IS D ESIRED » AND THE T HE ORY OF R ATIONAL C HOICE : This does not facilitate the
analysis of actor’s behaviour on the European market scene for
public service beneﬁts based on the national model, such that
a clue is provided for the «desired» and the weighing of the
targets. Based on the economic model of behaviour, economic
analysis of law determines the consequences triggered by legal
regulations in legal reality. In this context, it is assumed that
people react to legal regulation and jurisdictional standards
rational and self-interested. The model is a positive and not a
normative model of behaviour, because it shows how individual actors behave in certain circumstances (Eidenmüller 2005).
Economic theory always describes institutions with recourse
to individual behaviour. In particular, the methodical clarity of
the economic model assumptions is capable of complementing
the normative perspective in European law, because collective actors (e.g. national governments and parliaments) play a
major role rather than individual actors (Morlok 1998).
In terms of law and economics, that «what is desired» can
be used for the speciﬁcation of national policy objectives and
public tasks, because the social welfare state principle’s legitimacy effect results from the recourse to the objectives and
preferences of members of society. Normative decisions can
be attributed to rational decisions of individual actors in order
to determine the society’s objectives more closely. In judicial
terms, the preference analysis addresses the objective of distributive justice, which competes with the efﬁciency objective.
Though privatisation is considered as efﬁciency-oriented it
complies with «the reservation of what is desired«, if the
bottom line of advantages and disadvantages is maximised
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without occurrence of a change for the worse. For this reason,
it is a preference of afﬂuent societies to realise the objective of
distributive justice. It must be ﬁgured out who beneﬁts from
advantages and who suffers disadvantages. If one speaks of
liberty, solidarity and social justice in conjunction with the
access problem to health services, the protection need of the
people resonates with the concept of solidarity.
«T HE R ESERVATION OF W HAT IS F EASIBLE » IN O UTLINES
OF AN E FFICIENCY P ERSPECTIVE : Hence, the opportunity of
talking about efﬁciency is presented in the implementation
of the healthcare mandate that was vividly made manifest
in the aftermath thereof. Efﬁcient action will always have to
be demanded in the interest of public safety and upon the
acceptance of the healthcare mandate. For the purpose of developing models of a rational, generally acceptable and at this
stage efﬁcient organisation of the state, the economy and the
society must be capable of serving a normative role model for
the factual organisation of these institutions. Determination
of the legal and real consequences must be followed by their
evaluation. The evaluation standards are borrowed from welfare economics by asking whether the consequences of legal
provisions meet an efﬁciency criterion which has been deﬁned
in a certain way (Eidenmüller 2005). Two Pareto efﬁcient social
states cannot be put in a social ranking by means of the Pareto
criterion, as Pareto efﬁciency does not mean that a society is organised on the basis of fairness. Therefore, «desirability» may
content a compensation rule like the Kaldor/Hicks criterion to
amend «feasibility» improved by the Pareto criterion (Schäfer
& Ott 2005).
The Primacy of Efﬁciency in Analysing the Hospital Sector:
Rational action and efﬁciency are complicated in healthcare
systems. One could assume that the provision of health services is exclusively carried out by private providers and that
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Fig. 5: Adapted from Haubrock et al. (2009, p. 9).

the state’s inﬂuence within the framework of redistribution
by means of tax and social security law is sufﬁcient to bring
about distributive justice in the ﬁeld of medical care. In the
next instance it would be possible to ask whether the state’s
withdrawal from the sector of service provision can be measured in terms of the efﬁciency objectively. In this context,
«feasibility» has a double function, taking effect at different
allocation levels. On the one hand, an absolute limit is in
place for the overall frame of public revenue and expenditure. For only what is available can also be distributed. On the
other hand, beneﬁt entitlements are restricted «[. . . ] within the
meaning of what the individual can reasonably claim from society»
(Bundesverfassungsgericht 1972, p. 333).
«Feasibility» therefore does not constitute an absolute limit,
but rather addresses allocation and weighing of opposing legitimate interests with regard to the use of available resources.
The balancing of interests takes place on three allocation levels.
In the ﬁrst place, it is important how the distribution of available means to the state’s individual ﬁelds of responsibility is
carried out (macro-allocation). Subsequently, a ﬁnancial volume can be ﬁxed that is available for issues within a certain
ﬁeld of responsibility (meso-allocation). Finally – in case of
scarcity - the claim of the individual is transformed into an
equal claim for participation in the overall volume determined
in each particular case by the other allocation levels (microallocation; more speciﬁcally to the allocation levels, see Heinig
2008).
The claim is not equal participation in the status quo of
public beneﬁts, but rather the demand for moderate allocation
of the provision of such capacities (Heinig 2008). If it turns out
at the end of the consideration process that the EU ensures the
quantitative and qualitative provision of healthcare services
in a more efﬁcient way through private providers than this
could be done by public institutions in the member states, legal
standardisation will become the substance of the EU citizens

claim and, at the same time and vice versa, a EU healthcare
mandate by nature (given the continuation of the EU; Flecker
et al. 2008).
A NALYSIS OF C ONSEQUENCES AND THE R IGHT TO P RO VIDE AND O BTAIN H EALTH S ERVICES : But even if it seems
as if the state loses its inﬂuence in the hospital sector as a result of the privatisation process, the healthcare mandate of the
state remains intact in Germany as a part of an unchangeable
fundamental constitutional principle, derived from the social
welfare state principle as a social welfare guarantee mandate
(articles 1, 20 paragraph 3, 23 paragraph 1, 79 paragraph 3
GG). The healthcare mandate can be understood as a call to
act, to ensure the supply of hospital services through administrative activity only where suitable private providers are not
available (principle of subsidiarity). Private provision can be
the required if it makes allocation in healthcare sectors more
efﬁcient. Viewed from the perspective of the social welfare
principle as a guideline, thus results a constructive mandate of
the legislation, authorizing it and placing it under an obligation to provide for social justice in the social security system.
Consequently, the social welfare state principle reacts to the
dual character of transformations in the healthcare market.
However, the German constitution does not make a statement
what is to be understood by the term of social justice. Instead,
the healthcare mandate is placed under the double reservation of desirability und feasibility of structuring the healthcare
system (Heinig 2008). As far as the vision of an efﬁcient healthcare system can be regarded as a common objective on EU
level, analysis of legal and real consequences then provides
ﬁnally an option of acquiring and preparing information to
anticipate the expected impacts on the implementation of a
concept of harmonisation and its proposals for joint actions
of EU actors in the ﬁeld of their healthcare systems. But, supply of the people is the common denominator and relates to
an area of life in Europe that, despite of such very different
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Tab. 1: Transformations of the state in health systems of the OECD countries. Adapted from Rothgang et al. (2006, p. 348)
Type of Health System
(representative)

Financing
(all countries)

Services by
(all countries)

Regulation
(USA, Germany and Great Britain as Representatives for the Types of Health Systems)

Private Health Insurance

Increasing share of public in
total health

Constant importance of private providers in the system

Social Security, Social Insurance System

Constant share of public in
total health

System differences tend to
persist at increasing importance of private providers

National Health Service

Declining share of public
health at the entire expenses

System differences tend to
remain in declining importance of state providers

All countries and systems

Slightly declining share of
public in total health spending since 1980; convergence
trends between the systems

System will remain differences

Introduction and development of hierarchical regulatory elements through «managed care» in the private insurance sector,
greater state control potential by inclusion
of other parts of the population in public
beneﬁt systems
Remaining dominance of corporate negotiating structures, but increasingly in the
«shadow of hierarchy» and enriched by
elements of competition
Remaining strong state control, but which
is enriched by elements of competition
(internal markets) and corporatist arrangements
Convergence trends: from pure to mixed
regulatory arrangements [Social State Principle as a guiding principle in the process
of convergence]

welfare systems, essentially always requires a strategy for the
efﬁcient allocation.
E UROPEAN H EALTHCARE S YSTEMS IN A LIGNMENT WITH
C OMMON N ATIONAL C HARACTERISTICS : All healthcare systems in Europe stand under considerable cost pressure and
change pressure: Challenges lie in the backup of long-term and
lasting ﬁnancing, so that a durable and stable system can be
guaranteed. Although the challenges are similar in the member
states, the approaches to the problem are different. This is valid
for the macro-level (ﬁnancing) as well as for the micro-level
(control instruments and forms of institutions). In the core is
it about the optimum relation of solidarity and competition.
Just in the emphasis of the solidarity the high esteem expresses
itself for health as a «public good» in modern societies. It corresponds to a great extent divided value understanding that
every sick person is supplied medically in case of need and
that regardless of his solvency. Disagreement exists with the
care extent and the magnitude of distributive elements with
the care (Böckmann 2009). Meanwhile, with a one-sided look
at distribution justice, one comes up to the changes in healthcare systems only restrictedly. A health policy which is subject
to the purpose of distribution justice asks who has advantages
and who disadvantages. Despite the very normative features
of the principle of solidarity in healthcare, free-enterprise control instruments have increased. Because of the complexity
and opacity of healthcare systems it is necessary to analyse
the direction change of state achievement production to the
regulation across healthcare markets.
Overall, the analysis indicates a change of clearly deﬁnable
health system types into mixed types and multi-dimensional
convergence trends by the alignment of health expenditure
ratios, the approximation of the public funding share of health
expenditure, the establishment of common regulatory instruments and in particular the inclusion of non-system regulatory
elements in the basis types of health care systems, resulting in
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mixed regulatory arrangements (Rothgang et al. 2006). Based
on the basic types in relation to funding and service provision
the following ﬁgure summarises the evolution of the three dimensions of statehood under consideration of the social state
principle as a guiding principal.
By all means, efﬁciency, quality and freedom of choice on
the one hand and a ﬁnancing system with solidarity and the
respect for people’s protection need on the other hand are not
contradictions in terms. The state can either fulﬁl the task itself
(fulﬁlment state) or guarantee that private providers ensure
the supply (guarantee state). But, considering a social welfare principle on the European scale activating, co-ordinating
and organizing allocative states should concentrate on marketmaking, market-breaking and market-correcting. To use the
welfare state principle as a decision-making aid on basis of
the economic analysis of law, the starting-point should therefore be the relationship between the two terms «state» and
«society», which are contained in the term «social state principle» and lead multilaterally to cultural enhancements between
member states.
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